Professional Liability Handbook

Table of Contents:

1. Where are Otolaryngologists Most

Vulnerable to Liability Clams? Keith McReynolds, MD p. 2
2. Tipson Avoiding Mapractice Clams John H. Isaacs, J, MD p. 6
3. Adverse Outcomes and Difficult Patients

Survival drategies Thomas M. Kidder, MD p. 13
4. Discontinuing the PhyscianPatient Relationship May Y. Huang, MD p. 20
5. Hazards Inherent in the Internet:

Don't let wired mean ruined Matthew L. Howard, MD, JD p. 25
6. Civil Litigation: Stages of a Lawsuit Myron W. Y encha, J, MD p. 29
7. What to do Until the Lawyers Arrive Matthew L. Howard, MD, JD p. 38
8. TheNationd Practitioners Data Bank and the

Hesdlthcare Integrity and Protection Data Bank Myron W. Yencha, Jr, MD p. 48
9. Tipson Compliance with Federd &

State Mandates Dennis Diaz, MD p. 62
10. Professond Liability Insurance:

Making the Right Choices Joseph B. Carter, MD p. 73
11. Guiddinesfor Medical Expert Witnesses Neil O. Ward, MD p. 80

kkhkkkkkkkk*k

The Professional Liability Handbook is an educationd offering from the
AAO-HNS Professond Liability Committee. It isdesigned to inform
otolaryngologists about professond liability perilsinherent in daily practice and risk
management ideas to address some of them. Important points - someidenticd - are
cited by severd contributors; the repetition is intentiona for emphasis and education.
This handbook is intended neither as legal advice, nor as a subdtitute for the counsel
of your own aitorney.
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Where are Otolaryngologists Most Vulnerableto Liability Claims?

Keth McReynolds, MD
East Vdley Otolaryngology Consultants
Mesa, Arizona

It is dways informative to look back on the previous experience. The following is extracted
from the Physician Insurers Association of America Data Sharing Study. Thisis the accumulated ligbility
clams date on otolaryngologigts from 27 physician founded medicd ligbility insurance companies. The
date covers 1985 to 1999 and is from 49 states.

Four Most Prevalent Misadventures

# Closed #Pad Indemnity Avg. Indemnity
Files Files Paid Per Pad File
|. Improper Performance 1047 431 $65,564,013 $152,114
Il. Error in Diagnosis 375 114 $29,225,469 $256,364
[11. Failure to Supervise 106 62 $10,214,831 $164,755
or Monitor aCase
IV. Performed When not 92 37 $5,155,074 $139,326
Indicated or

Contra-indicated
Comment: As expected, improper performance of surgery is the most common successful
clam. However, errorsin diagnosis result in higher payments per case. Now ook at the most
common procedures in each of the diseased categories.

Improper Performancein Order of Prevalence

Condition #Paid Files Tota Indemnity Pad ~ Avg. Indemnity Pad
Per File
A. Snudtis 39 $11,123,899 $285,228

Operative procedures on paranasal Snuses
Operative procedures on nose



Diagnogtic procedure involving paranasal Snuses

Condition #Paid Files Totd Indemnity Pad ~ Avg. Indemnity Pad
Per File
B. Deviated Nasal 24 $3,097,455 $129,061
Septum

Operative procedure on nose, nasa bones, or nasal cavity

Condition #Paid Files Totd Indemnity Pad ~ Avg. Indemnity Paid
Per File
C. Tongllitis 22 $2,001,719 $90,787

Operative procedures on tonsils and adenoids

Condition #Paid Files Totd Indemnity Pad ~ Avg. Indemnity Pad
Per File
D. Diseases of Upper 30 $2,883,181 $96,106
Respiratory Tract,
Pharynx, Larynx
Operative procedure on nose

Operative procedure on paranasal Sinuses
Operative procedure on larynx and trachea
Diagnogtic procedure on larynx and trachea

Condition #Paid Files Totd Indemnity Pad ~ Avg. Indemnity Pad
Per File
E. Plagtic Surgery 8 $551,050 $68,881
desire

Operative procedure on nose
Operative procedure on skin and skin grafts

Comment: Surgical and diagnostic procedures on the paranasal Snuses and nose dominate the
camspad in severa disease categories. Now alook a when errors of diagnosis are most

likely to lead to clams.



Errorsin Diagnosisin Order of Prevalence

Condition #Paid Files Totd Indemnity Pad ~ Avg. Indemnity Paid
Per File
A. Mdignant 12 $3,900,935 $325,078

Neoplasm of Larynx

Diagnodtic interview, evauation or consultation
Diagnogtic procedures involving larynx or trachea
Operative procedures on larynx and trachea

Condition #Paid Files Tota Indemnity Pad ~ Avg. Indemnity Pad
Per File
B. Mdignant 11 $1,701,123 $154,648
Neoplasm of the
Pharynx

Diagnodtic interview, evaluation or consultation.
Generd physcd examination

Condition #Paid Files Totd Indemnity Pad ~ Avg. Indemnity Paid
Per File
C. Mdignant 7 $615,000 $87,857

Neoplasm of Tongue

Diagnodiic interview, evaugtion, or consultation.

Operétive procedure on tongue
Condition #Paid Files Totd Indemnity Pad ~ Avg. Indemnity Pad
Per File
D. Benign Neoplasm 7 $1,555,833 $222,262

of the Craniad Nerves

Diagnodtic evaduation of hearing
Diagnodtic interview, evauation or consultation

Comment: Errorsin diagnoses resulted in indemnity payments of dmaost 30 million dollars.
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Malignant tumors of the larynx, pharynx, and tongue and acoustic neuroma were the most
common conditions resulting in errors.

Failureto Supervise or Monitor Case

Condition #Paid Files Totd Indemnity Pad ~ Avg. Indemnity Paid
Per File
A. Mdignant 4 $1,589,999 $397,500
Neoplasm of Larynx
B. Intracranid and 5 $962,499 $192,500
Intraspina Abscess

Comment: Failure to supervise or monitor a case resulted in more than 10 million dollarsin paid
indemnity. There were only afew filesin each category. These two conditions stood out
because 90% of claims resulted in payments which were substantial.

Surgery Performed When not Indicated or Contraindicated

There were no trends in number of cases, but surgery on the paranasa snuses and middle ear, inner
ear, and mastoid were the most expensive.

Final Comment: Asthis date includes cases over a 15 year period, it probably underestimates our
current ligbility costs. The types of daims and ther relative costs should help us direct our risk
management efforts.



Tipson Avoiding Malpractice Claims

John H. Issacs, Jr., MD

Department of Otolaryngology
Universty of Florida
Jacksonville, Horidaand Gainesville, Forida

Introduction

Many states require CME creditsin risk management. Many of thetips here are from the Florida
Physician Office Guide for Risk Management put out by the Florida Physicians' Insurance Company and
the HoridaMedicd Association. Many of the physiciansreading thiswill befamiliar with theseitems. This
isintended as a brief review. Obvioudy, avoidance of mapractice is an ongoing educationa and clinicd

effort.

Office

Y our relationship with your patient begins with your office. 'Y our personnel should be courteous.
The office should be clean and tastefully decorated. Most importantly, the patient should not haveto wait.
The gtaff should aso be professiond and patients should not be ableto hear phone conversations or other
conversations dealing with other patients or persona matters.

The examining rooms should be private and nicdy appointed. | took an informa survey of

otolaryngologists severd years ago to see whether or not they closed the doors to their examining rooms



and about haf did not. This preference seemsto be mostly theresult of their training. ENT patientsdo not
disrobein most cases and many departments keep the doors open. Obvioudy, thedoors should be closed
if persond questions are being asked or if the patient disrobesfor any reason, i.e, to ligentothechestina
patient with possble bronchitisor pneumonia. Asarule, | dwayshave anurseinthe roomwhen examining

afemale patient with the door closed. | will sometimeshaveanurseinthe room for theentire exam aswell

asthe higtory if | fed the patient isin any way ingppropriate or peculiar. Thislastisajudgment cal gained
by experience. A nursein the room sometimes alays some of the patient’ s fears.

As part of the history one should routinely request dl pertinent old records and so note in the chart.

Even if the records are not obtained, your effort isimportant.

Records should be legible, either neatly written or typed. Typed records ook more professiondl.
Records are one of the most important aspects of defense in a mapractice case. They should never be
dtered after thefact. They can be updated and changed when mistakes have been made. However, any
changes should be dated and initided. It ispossbleto dateink so it is sometimes possble to date the ink
used to makethe notation. 1t isvery harmful to amalpractice caseif anotation dated “ July 1" used ink that
was not available until August 1. Medical records should have a good, appropriate history and physical.
Allergies should be clearly noted.

If an x-ray machineis used in the office, there should be a“Pregnancy Sign.”

If aprocedureis performed, consent should be obtained and clearly marked intherecords. There
should be time for the patient to ask questions.

All prescriptions should be legible.  There have been sgnificant mdpractice awards aganst

physicians whose patients recelved the wrong medication because their handwriting was not clear on the
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prescription.

There should be a mechanism for follow-up for lab results, particularly aonorma results. | do not
hesitate to use registered mail for important communications to the patients if | cannot contact them by
phone. Evenif thisfals, the documented effort should be helpful.

Missed follow-up appointments should be documented and, if there is evidence of a severe
problem, additiona follow-upisindicated. There should not bealong delay infollow-up gopointmentsand
emergent and urgent patients should beworked into the officein atimely fashion. 'Y our office should not be
30 busy that there are unduewaitsfor visitsand that thereisno room for an occasiona emergency or urgent
case.

Drugs used in your office should be clearly labeled and replaced before they become outdated.

The phone will be the most common manner the patient will probably use to contact you or your
office. There should be arecord of dl phone conversations placed into the patient files whether itisacal
from the patient or by your office informing the patient of aneed for afollow-up appointment (there should
be a method of reminding patients to come back should they miss their gppointments, i.e., follow-up on
cancer patients). Y our conversationswith the patient should be recorded in the chart. Thisisfrequently a
problem if you tak to the patient when you are on cdl or not in your office. However, every effort should
be made to summarize these conversations and place them in the record.

The person who answers the phone in your office should be qudified to do so. They should not
offer medical advice unless quaified. Hold time should not be excessvely long, possibly less than two
minutes. There should be enough phonelines so the patients can get through to your office. Theanswering

service should be efficient and courteous, aso.



If you share cal with another physician, that physician should be qudified to provide coverage for
your patients. Patients should be informed when another physician will be covering for you, particularly
hospita inpatients. 'Y ou should be available preferably by abeeper system or cell phonewhen you areon
cdl. | would suggest a system that alows for documentation of pages to you. My persond experienceis
that nurseswill often notethat they paged the physician when the physician never actudly received the page
(paged wrong doctor and did not page correctly).

Remember, in generd, you do not have to take care of everybody who walks into your office
(certain contracts may require that you take care of aparticular patient). If a patient seems peculiar or if
you have “bad vibes’ about the Stuation, you do not have to accept them as a patient. Thisis something
that physcians right out of training are not always cognizant of because they are eager to establish thelr
practice with new patients. Also, because as aresident they had to take care of every patient assgned to
them.

You are ds0 dlowed to say that a specific case is beyond your expertise. Remember, if you
honestly fed a patient may be litigious or unhappy with the result of your proposed surgica procedure or
medica trestment, you are dlowed to state the smplefact, “I don't think | can hepyou” or “1 don't think |
can improve your nasa breething.” Some patients will not be helped by any physician or surgeon.

With an established patient, if you wish to discontinue their care you have to give adequate notice,
usudly in writing via registered mail, and usudly with 30 days notice to alow them time to find another

physcian. Obvioudy, thisis not aways an option if you have been contracted to care for this particular

patient.
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Hospital

If you have ahospitadized patient who isnot doing well, it isgppropriateto ask for help. Itisclearly
in the patient’s best interest to get additiona help if the patient is doing poorly and there is any question
about your ability to handle the problem. It isfar better to seek another medical expert’s opinion beforea

plantiff’s attorney seeks one to examine a bad outcome.

Patient Relations

As a generd rule open lines of communication with the patient and/or the patient’s family are
beneficid if things are not going well. Things that make patients or their families angry tend to instigate or
precipitate ma practice suits. Mot familiesarewilling to understand that you may have made adight error
in judgment, but they will be very upset if they fed you are untruthful or are trying to cover up. Also
remember when you are talking to thefamiliesthat abad outcomeis something that you have warned them
about in the consent and is not necessarily an indication that you have donewrong. Be up-front with them
about it and tell them we have had this bad outcome and that we are going to do our best to handleit inthe
best way possible (of course, having the complication clearly listed on the operative permit beforehand is

quite beneficid, particularly if a suit does come about).

Other Concerns
Some md practice suitsarethe result of billing problems. Be sureyour patientsunderstand your fee,

etc., beforenand. If there are billing problems and you do use a collection agency, be sure you have the
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oversght to directly approve, on a case by case bas's, any action before the collection agency suesthe
patient.

Other areas of risk management not addressed here are obligations to report problems with
biohazardous materid, office safety, and compliancewith various other governmenta regulationsincluding
access for patients with disabilities.

| have dso not addressed dl that isinvolved once ama practice case hasbeeningtituted. Certainly,
your lawyer should assst you inthisarea. It may be beneficid to have your own lawyer in addition to the
insurance company’s lawyer. Y our own lawyer should not have to do much, but he should be there to
defend your interests. In one mapractice case involving Six physicians, the plaintiff offered to settlein a
wrongful death casefor about $300,000. The defense attorney’ sfedling was that this could be negotiated
down to $200,000. Theinsurance company felt that the case was defensiblein court and refused to settle.
Each of theindividua physcians lawyer wrote theinsurance company and told them that they should settle
for thisamount. Thereason for thiswasif physcianslost and thejudgment was over the coverage provided
by the insurance company, the argument could then be made that the insurance company was responsible
for the excess over their coverage because the settlement offered waswithin thelimitsof the coverage. The
insurance company in turn fought the casein court and won. Had they lost and there had been a* runaway

settlement,” the company probably had its own coverage for this type of situation.

Summation
Insummary, treating the patient with respect and honesty, keeping lines of communication openand

having very good records are the foundation of preventing ma practice suits and defending them when they
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do occur. In addition, keeping up to date on the latest advancesin medica care and providing top quality
care are aso pertinent and necessary.

Thereisalarge body of data, both in the literature as well asin web Stes, dealing with medica
mapractice. What follows isa patid list. | have not listed state medica societies, however, thisis one
resource that should aso be accessed. Mogt have some information dedling with malpractice in their

particular Sates.

SELECTED RESOURCES FOR RISK MANAGEMENT
FOR THE
THE PROFESSIONAL LIABILITY COMMITTEE

1. “TheFlorida Physicians Office Guide For Risk Management,” published by the Forida
Medica Associaion and The Florida Physicians' Insurance Group.

2. “Legal Medicine,” by S. Sandy Sanbar, Alland Gibofsky, Marvin Fireston, and Theodore
LeBlang, published by Mobdey/ The American College of Legd Medicine.
3. “A Reference Tool for Risk Management,” published by FPIC, Jacksonville, Florida. (

CliffRapp, FPIC, 1000 Riversde Avenue, Jacksonville, Florida 32204, 800-741-3742)

Theweb dtes. www.hosppract.com, www.cpicm.com/news/advisor.htm,

Jama.ama- assn.org/issues, www.mcandl.com, www.medmal .com, www.pronationa.org,

www.FACS.org, and the ste for the American Medica Association.
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Adver se Outcomes and Difficult Patients:
Survival Strategies

Thomas M. Kidder, MD
Medica College of Wisconsan
Milwaukee, Wiscondan

Adver se Outcomes

Practice long enough — and for many of usit doesn't take long! — and you and your patients will
encounter adverse outcomes and complications. These occurrences may result from the disease process
itself, or they may happen during the course or as aresult of trestment. In our litigious society thereisa
penchant for assgning blame or guilt for every adverse event, whether or not the true cause is known.
Furthermore, it is accepted that a monetary award is the way to compensate for ared or perceived
injury.

Two inherent characterigtics of dl biologic systems are variability and unpredictability. Humans
and their diseases are very complex biologic systems and subject to these vagaries. Some of the
complications and adverse outcomes that we encounter are unforeseeable and not preventable; others
are. Asphyscians and surgeons, we can to some degree influence the events, or at least the falout
from those events, in both categories.

With respect to surgical procedures, there are three times when we can be proactive in both

helping our patients to cope with adverse events and in reducing our own risk of being sued: before,
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during, and after the operative procedure.

Before

Our initid and any follow up contacts with our patients should establish a rdationship of mutua
concern, respect and trust. Taking the time to listen and thoughtfully address a patient’ s complaint, and
then to formulate and communicate to the patient, in terms the patient can understand, a plan that is
medicdly/aurgicaly sound and in the best interest of the patient will go along way to build confidence
and trugt in your cgpability asasurgeon. An explanation of your diagnodis, its prognods and
ramifications with and without trestment, and why you are proposing a particular trestment or operation
iscrucid to get your patient to “buy into” your recommendation. The better the patient understands
these ementsin the medical decision-making process, the more likely he or she will be to comply and
to have aredigtic expectation regarding outcomes and potentid risks. During your informed consent
didogue, you must inform the patient about risks or potential complications that might occur, especidly
any which might have catastrophic consequences irrespective of their rarity of occurrence. Document
that you provided informed consent and include the essentials of your conversation in the medica
record. A detailed discussion of informed consent is beyond the scope of this article; it is mentioned
because it is one of the key dementsin defusing retaiation toward the surgeon should a complication or
adverse outcome occur.

If you know that an office vigt will include recommending asurgica procedure, you may want
to suggest that your patient have a spouse or other family member(s) come aong. This may obviate the

need for going through your explanation more than once, it’s an opportunity to mention important
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preoperative and postoperative ingtructions to enhance compliance, and it gives the patient and family a
chance to ask questions regarding the surgery, postop care and restrictions. Inviting a family member

helps build rapport before the day of surgery.

During

See that the operation you propose and perform has judtifidble indications, and that the
operation is suited to the patient and his’her disease. This seems very basic and common sense, but
defending a case wherein a complication arose out of an operation that had undocumented or
questionable indications may not be successful. Be sure that your skills and the abilities of your support
daff (e.g., anesthesologist, surgicd assgtant, ICU gaff), aswel as your surgicd armamentarium, are
equd to thetask —i.e,, don't take on atask whichyou or your ingditution can't handle. Specidigsare
generdly held to nationd standards of practice, certainly so for elective cases. In addition to exercising
skill and good surgical judgment during the case, it isimportant to dictate your operative report in timely

fashion, including operative findings and, especidly, indications judtifying your decison to operate.

After

Should a complication or adverse outcome occur, it is essentid that the surgeon stay involved
and not distance himsdf/hersdf from the patient and family. Though your inclingtion isto avoid an
unpleasant Stuation — it's human nature — your wisest course of action isto stay on top of the Situation,
make yourself available to the patient and family, return phone cdls, request needed consultations,

provide frequent follow-up vigts, and reassure the patient that you will work together to ameliorate the
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gtuation. Keep the patient and family informed; be forthright but don't blame yoursdf or someone dse
for what happened. Frequently, when the dust settles and the issues are examined more objectively, no
oneisfound to be at fault. Some of the worst things you can do when an adverse event occurs are;
abandon or avoid the patient and hisher problem; become angry at the patient or family when they ask
questions; and, blame yourself or some other involved person for what happened.

Notifying your ligbility insurance carrier or your risk management office about an adverse event
or complication which has potentid medicolega implications is dways advisable and may even be
required by your contract. Y ou should not be pendized or stigmatized by doing this, and such early

notification will help set the stage for an effective defense should it become necessary.

The“Difficult Patient”

| hestate to use this term because it implies the physician is biased or judgmenta in hisher
overdl impression of apatient. I'm not referring here to the patient with a difficult or complex medical
or surgical problem. The “difficult patient” comesin many flavors: the noncompliant patient, the
“doctor-shopper”, the demanding patient, the VIP, the patient with unredlistic or exaggerated
expectations, the untruthful patient, the patient who is seeking secondary gain, the patient with untrested
paranociaor bipolar disorder, the patient who is seeing you againg his or her will (eg., a theinsgstence
of an attorney or family member), the drug seeker — any one of these or others may present themselves
inyour office. The dage is often set for conflict even before the patient enters your office, and you may
have no early warning sgns that you are treading on a minefield when you interact with such individuas.

While you cannot control the actions of such patients, you can and must control yourself.
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Employ the same skills of history teking — esp. careful ligening -- and examination that you employ for
al your patients. Do s0 in an empathetic, non-confrontational manner. Provide clear explanations of
what you're doing, why you're doing it (e.g., flexible laryngoscopy, etc.), and your assessment and
recommendations. These are basics, and you should not deviate from them, especially when dedling
with a chdlenging patient.

Evenif you fed anger, it'simportant not to exhibit anger toward the patient. For some
individuas, anger isaway of life— every interaction for them is confrontationd and adversarid. It's
crucid that you not return anger for anger; it not only impairs your function as a physcian, but society in
generd and juriesin particular do not hold in high regard doctors who “lose their cool”. The blugtery,
cantankerous patient is often anxious and fearful. His or her initid reaction to you or your staff may be
colored by previous negative experiences with hedth care professonds.

Being cordid and not showing anger does not mean that you must accede to unreasonable
requests or demands. Agreeing with manipulative patients who pressure you to write prescriptions for
controlled substances, want you to condemn the care they’ ve received from other physicians, or expect
you to certify disahility that you fed is unwarranted, is not only totaly ingppropriate but it could trigger
scrutiny and sanctions of your practice by regulatory agencies. Practicing medicine is not a popularity
contest; you can make your point and remain firmin your decison, even if the patient is unhappy,
threatens you or sorms out of your office. But in doing 0, it is very important that you not become
vighbly angry.

In additionto your conduct in the presence of the patient, there areafew other thingsyou cando to

protect yoursdf in such situations. Asin red estate where location, location, and location arethe top three
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condderations, paramount among your protections when deding with the “difficult patient” are
documentation, documentation, and documentation. Thisaspect of practice has been emphasized in many
contexts, and well it should be. In documenting these encountersit is especialy important to be thorough,
complete and non-judgmenta — never, ever make disparaging remarks about anyone in your chart notes.
Try to dictate into your report any noteworthy comments the patient makes, | usudly take noteswhile the
patient is relating the history, jotting down any phrasesthat | think might be important, then | dictate them
into my consaultation note. Along with the essentid detalls, perhaps the most important eement in your
record isyour medica decision-making: why you chose to make a particular recommendation or follow a
certain course of action. Evenif your trestment plan diverges from agenerdly accepted standard of care,
there may be good reason why you chose that option, and it's extremey hdpful if you explain it in your
note.

If you anticipate a difficult patient encounter, it may be hdpful to have amember of your office
daff, aresdent or medical student, present in the exam room with you. The same goesiif the patient
wants to have ardative or companion present in the exam room; there should be few reasons for not
dlowing this. Providing the patient with written informational materia, usng audiovisuas, or having
members of your office staff supplement what you' ve told the patient will dl reinforce your image asa
competent, caring professonal who made every effort to do the best for his’her patient.

Findly, there are times when a patient-physician relationship is beset by irreconcilable
differences and should be terminated. It isnot dways easy to determine when a patient-physcian
relaionship has been actualy established, but, generaly, when the doctor meets with the patient and

performs an examination, it is reasonable to assume that the relaionship exigts.
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While a patient dways has the right to terminate such arelationship at anytime and without
notice, the physician cannot just walk away from his duty toward the patient without incurring the ligbility
of abandonment, yet he or she may legdly and ethically sever the patient- physician reationship by
carefully taking certain stepsto do so. This process may vary, depending on the locdlity in which you
live, but your state medicad society is an excdlent resource if you are anticipating taking such action.

Y our state society can usudly provide you with the necessary forms and information for legdly severing
your reationship with a patient. In generd, you are usudly required to provide written notice to the
patient, delivered by registered or certified mail with return-recel pt-requested. Y ou must give the patient
reasonable time (usudly 30 days) to find dternate medicd care, indicate that you will be available to
provide emergency care during thisinterim period, and offer to transfer copies of recordsto hisher new
physician once you receive sgned authorization.

Interacting with a“difficult patient” is not a pleasant part of any medicd practice, yetitisa
redity of caring for patients. Taking short-cuts (as we are sometimes prone to do, especiadly when
we're caring for hedth professonds or VIP' s) and diverging from our usud, routine method of practice
can proveto be disastrous. Not being compulsive and attentive to details, failing to document (despite
the fact that the medical record may someday prove to be our strongest dly in defending againgt a
lawauit), and exhibiting anger toward a patient — these are behaviors which we dl need to congtantly

work on diminating from our daily repertoire.
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Discontinuation of the Physician-Patient Relationship

May Y. Huang, M.D, FACS

Once aphysician patient relaionship is established, the physician has an obligation to continue
to provide care for the patient until the relationship isterminated. Abandonment refers to the fallure of a
physician to provide necessary medica care to a current patient without adequate justification.
Although physicians may withdraw from this respongibility, they must provide adequate notice of their
withdrawa o that the patient can secure another physician.

For an abandonment claim to succeed, the patient must usudly demonstrate severd key
edements. A physicianpatient relationship must have been established.  The patient expected the
physician would provide the necessary medicad care. The physician faled to perform his duty to
provide continuing care. The patient was injured as aresut of the abandonment.

A patient commonly perceives that a relationship has been formed when he or she consults with
the physician for treetment, usualy at the first vist. However, areationship may aso have been created
anytime medicd advice or confidentia information is conveyed. This may goply to telephone contact,
€lectronic communication or curbside consultation. Except in emergency Stuations, a physician can limit
the purpose or duration of the relaionship when it is established if thisis clearly communicated to the
patient and documented in the medica record.

An Independent Medicd Examination is an isolated assessment and is alimited physcian
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patient relationship. Performance of an Independent Medicd Examination does not obligate the
physician to treet the patient or monitor hisher condition over time asin the traditiond fiduciary role of
the physician.

In genera a physician can choose his or her patients, however, a physician’s discretion to
provide services to a particular person has limitations. A physician cannot refuse to provide servicesto
apatient merely because the patient belongs to a certain group. One cannot refuse to treat on the basis
of the patient’s sex, race, religion, ancestry, nationa origin, or physica disgbility (discriminetion); this
includes patients who are positive for HIV. Theright to terminate may aso be limited by a managed
care or capitation contract. The third-party payer may need to be consulted for transfer of care of
capitated patients.

Under certain circumstances termination of the relaionship may increase the physician’s
exposure to charges of abandonment. For example, the physician should not end the relationship in the
acute phase of trestment or diagnostic evduation. Termination should be avoided if care of the patient
cannot be transferred to another similar provider in the area because the physician is the only source of
apaticular type of medica care or “the only gamein town”. If there are no other smilar physiciansin
the area, then termination may aso incite an antitrust lawsuit. Physcians should be cautious when
terminating the relationship with a patient who may have difficulty finding dternative care, such asan
indigent patient. Physicians are consdered to have an ethical obligation to treet the indigent. Itis
generdly recommended that the patient be given as much time as possible to find dternative care and
asssgtance in locating other sources for care.

Reasons for termination of the physcian-patient relationship that are usudly considered
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appropriate:

non- compliance with treetment or recommended care

- falure to make and keep follow-up appointments

- refusa to pay reasonable fees for serviceswhen ableto do so

- non-compliance with office policies and procedures

- behavior that is dangerous or offensive to other patients or personne

- verbd abuse of office personnel

- thrests of violence

The physician dso has a duty to maintain a safe office environment. Physicians should
document the problems that lead to termination and the efforts to resolve the problems.

The physcian can terminate the physician-patient relationship without creating liability for
abandonment.  If the Stuation for termination is gppropriate and acceptable, termination should be
formally and properly completed to prevent charges of abandonment. The physician should provide a
written notice of termination to the patient which provides adequate time and opportunity for the patient
to obtain care from another physician. The letter should be sent by certified mail with return receipt
requested.

Important ements of the written notice include the following:
1) Effective termination date:
Generdly aminimum of 10 working days is adequate notice of termination, 30 days
in some gates, unless the patient has fired the physician or dready assumed care e sewhere;

2) Reason for termination:
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Thisis not required.

3) Interim care until termination dete:
The phydcian will remain avallable until the effective termination date.

4) Assurance that the patient is medicaly stabilized:

5) Patient responsibility:
Remind the patient that follow-up should be pursued and that continued medical care is now their
responsibility.

6) Provison for continued care:
The patient may be directed to sources for continuing care such aslocal medica societies, nearby
hospital medicd staffs, or community resources. A list of dternative physicians qudified to trest
the patient’s condition may be provided to the patient. Specific referras to another provider,
however, may be perceived as dumping.

7) Authorization for release of medical records
Offer to provide a copy of the medical record (for the patient or for the patient’s new physician)

by enclosing a blank authorization form to be mailed back to the office.

If the patient is seen for emergency care after notice of termination, the physician should treet the
patient until stabilized. In case it may be unclear whether the relationship has resumed, it is safest to
again provide written confirmation of the termination of the relationship.

Consultation with your risk manager or attorney may be advisable for each individua Stuation.
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Hazard Inherent in the Internet:
Don’t Let Wired M ean Ruined

Matthew L .Howard, MD, JD
Ukiah, Cdifornia

Great concern has been raised about potentid risks arisng from new communications
technology: telemedicine, email, the web, and computerized medica records. The potentia benefits
include increased market share through web advertising, patient access to information twenty-four hours
aday, and eased communications through e-mail. Although some of the concerns are well grounded, for
the most part these new technologies are legdly merdly extensions of the older technologies represented
by televison and telephones. The rules that will gpply to the newer technologies will be outgrowths of
the older. Rather than consider the forms of communications technology therefore, the best means for

andyzing the lidbility potentid isto condder the Stuations in which liability might arise.

Advertising on the Web

Advertisng on the web, most frequently for physiciansin the form of aweb ste which provides
information and by implication advertises the expertise of the physician in the management of the medica
conditions discussed, operates under the same rules astelevison or print mediaadvertisng. Liability
will arise where the advertisng misrepresents facts, makes clams not supportable by sound scientific

evidence, or induces harmful patient behavior. Web Stes that provide drict factuad information about
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medicine conditions, and straightforward practice related information, will thus not create a problem.
Sitesthat provide before and after photography of cosmetic surgery patients, tesimonids from satisfied
patients, comparison between the practice and others with smilar techniques, are more likely to creste a

problem.

Personal Jurisdiction
When auits arefiled, the traditiond rule isthat the plaintiff (the person bringing the law suit because of
clamed injury) must file in a court located where the defendant lives or works. A citizen of Los
Angeles, injured in amotor vehicle accident in Chicago by a person who livesin Indiana, will normaly
be required to file the suit ether in Chicago (Site of the incident), or in Indiana (resdence of the
supposed wrongdoer). The Los Angeles resdent cannot sue in Cdifornia, and then expect the
defendant to travel from Indiana and the police to travel from Chicago in order to testify. Where
lawsuits based on commercid or medicd injuries are involved, the courts have said the defendant must
have “purposefully avalled himsdf” of the legd protections of ajurisdiction, and must have had more
than “ minima contact” with the jurisdiction before he can be sued there. The same rule appliesin
medical ma practice Stuations. Patients may travel long distances to obtain medicad care a atertiary
center. A suit arigng from such careisfiled in the jurisdiction where the medical center islocated.
Therefore aweb Ste that merely entices a person to trave to the physician’s practice for care
would probably not establish such jurisdiction in the plaintiff’s state. On the other hand, aweb ste that
provides specific medica advice, dlows for the purchase of goods, or resultsin prescription drugs being

provided to the out of State resdent, may result in a physician being required to defend suitsin any
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jurisdiction where injury occurred. Thisis the same rule that gppliesto print media or tlevison.

Telemedicine

Potentia problems arisng from telemedicine indlude questions of licensing and the same issues
of jurisdiction. Severd dtates have revised their laws to specificaly sate that telemedicineis not
permissible where advice is being provided to persons resdent in other Sates unless the physician is
licensed in that state. Such rules will certainly restrain telemedicine expangon. Providing specific advice
to patient viaemail or other eectronic means may aso raisejurisdictiond issues. Current law would not
alow an out of date patient who had established care by attending at a physician’s office to establish
jurisdiction in the distance state consequentia to atelephone cal for advice, or even series of calls.
Jurisdiction would remain in the state where care was initiated. We should expect the same rule to
apply to other eectronic means, including advice rendered by e-mail. What we should expect and what
will actualy happen, as the courts ded with these issuesis not necessarily the samething. Cautionis

indicated.

Confidentiality of medicine records

Confidentidity is mandated by both ethicad and legd concerns. While people may regde their
friends with accounts of their gal bladder operation, there are many aspects of medicine care thet they
keep secret. Release of such information unintentionaly may imperil professond licensure and may
precipitate suits for invason of privacy. The Hedlth Insurance Portability and Accountability Act of

1996 (HIPAA) provided for drict control of medicine records to prevent unauthorized release. The
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find regulations have not been released but are expected to provide for substantid financid pendtiesfor
fallure to comply.

More and more medicd groups are establishing computerized medica records, some a
summary of care and othersfull text office notes. To facilitate physcian use, these may be avallable to
practitioners through off site computer access. As recent headlines have demonstrated, no degree of
cyber sophidtication suffices to guarantee that unauthorized persons will not obtain access. If the
Defense Department and Microsoft cannot assure the confidentidity of their Sites, it islikely that Lower
SobboviaMedicd Group will be even less successful. Physicians may well be liable for breaches of
confidentidity under these circumstances, both under the state law and under HIPAA. Courtswill likely
weigh the advantages to patients againgt the risk of disclosure, which may be a function of the
sophigtication of the Medical Group's defenses. The CdiforniaMedica Association has crested an
“dectronic subsdiary” cdled MedePassSM which isintended to meet HIPAA’ s gtrict confidentidity
and security rules. Presumably other sources will become avallable aswell. Asis often the casg, it will
pay to spend extrafor the state of the art protections.

Whether usng email for communication, Web advertiang to build a practice, computerized
medical records accessble for remote sites, or any of the other variations on the new technology, it is
essentid to maintain protections againgt unauthorized access and to avoid incurring liability for
mal practice in a Sate other than your own or liahility for practicing medicine without alicense by

cresting the appearance of practicing medicine in another state.
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Civil Litigation: Stagesof a L awsuit

Myron W. Yencha, J., MD, FACS
Department of Otolaryngology-Head and Neck Surgery
Charette Health Care Center
Portsmouth, Virginia

I ntroduction

This chapter will focus on the civil litigation process, specificdly the stages of alawsuit. 1t will try to
familiarize the physician with this process by taking the reader from conception of the plaintiff’s complaint
through thetria. Thischapter isnotintended to be construed aslegd advice, itismerely anoverview. Any

legd concerns should be addressed to an attorney.

Prefiling

A medica ma practice dlam beginswhen the plaintiff discoversthat he has been wrongfully injured and
decidesto seek just compensation through thejudicia system. The plaintiff seeksthe advice of an attorney
and, in turn, the atorney interviews the potentia client to determineif it is prudent to accept the case and
proceed. At thisearly stage of the lawsuit, gathering information can be quite difficult given thefact that the
court isn't involved and the defendant won't willingly relinquish information thet will aid the plaintiff in his

case. Consequently, aprivateinvestigator may be hired by the attorney to assst in thispre-damdiscovery
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process in determining if the plaintiff’ s complaint is substantiated and worth pursuing. Information isaso
obtained from public records while the defendant is usudly not aware that this processis being conducted.
There isa statue of limitations on medica mdpractice clamswhich differs from sate to sate. Most dates
have adiscovery rulethat states that the statute of limitations begins once the plaintiff discoversthat he/she
has been wrongfully injured.

After the plaintiff’ s attorney hasinvestigated the claim and fedsthat there is a case, he/she may contact
the defendant to inform them of the pending lawsuit or may file suit and the defendant isinformed through
forma legd process. Prior to this initid contact the defendant may not even be aware that litigation is
pending. At this point the defendant should contact his’her attorney and insurer. The defendant should
congder dl optionsbecauseif aclam issettled (payment made by aninsurer) it will need to bereported to
the National Practitioners Data Bank (NPDB). Negotiations for settlement continue, often to the day of

trid.

Filing

Filing acomplaint natifies the court that the plaintiff is commencing litigation againgt the defendant. This
aso getsthecourtinvolved inthe case. Firg of dl, the plaintiff’ sattorney must file the case with the proper
court and to ensure this three criteria must be met: persond jurisdiction, subject matter jurisdiction, and
venue.
Personal Jurisdiction

Persond jurisdiction isageographicd limitation on the place where a plaintiff may bring suit againg the
defendant for aparticular clam. Persond jurisdiction isapersond privilege of the defendant and relieson
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the rel ationship between the defendant and the state wherethe suit isfiled (forum state). The defendant has
to have a relaionship with the forum state in order to be sued there. According to Hanson v. Denckla
(357 US 235 (1958)), the defendant must purposely avail itsdlf of the privilege of conducting activities
within the forum state, thusinvoking the benefits and protections of itslaws. In other words, the defendant
has to make a ddliberate choice to conduct business or otherwise relate to that state in a meaningful way
before suit could be filed againg him/her in that Sate. Without getting into too much detal here's an
example of persond jurisdiction. Let’ssay Dr. X who lives, practices, and advertisesonly in State A treats
Petient Y who livesin State B. Petient Y decidesto sue Dr. X and filesaclamin State B. Thisdoesn't
meet persond jurisdiction requirements because Dr. X didn't purposefully avall himsdf to State B, though
he treated Petient Y from State B, he made no effort to attract that patient to his practice; he never
advertised in State B. Now had Dr. X advertised or otherwisetried to draw patients from State B then he
could have been sued in State B. Also, if Dr. X enters the jurisdiction of State B he may be subject to
service of process and then subject to suit in State B termed “ gotcha’ jurisdiction.
Subject Matter Jurisdiction

Subject matter jurisdiction dedl swith the court’ sauthority to hear certain typesof cases. Not dl courts
can hear all typesof cases. For example, some courtsonly hear probate caseswhile others hear abroader
range of cases and il others, like federd courts, hear cases arisng under federa law.
Venue

Venueisdefined asthe proper (or apossible) placefor thetrid of alawsuit becausethat place has some
connection with the events that have given rise to the lawsuit. Venueis consdered apersond privilege of

the defendant, thus it regtricts further where aplaintiff may bring suit. A full discusson of venueis beyond
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the scope of this chapter.

Pretrial

The pretrid phase commences once the plaintiff’ s attorney files pleadings with the court. The plaintiff’'s
pleading, called either the complaint or origina petition, setsforth the reasonsfor the complaint and dso the
facts that support the plaintiff’s clam for compensation (primafacie case). The defendant’s pleading is
cdled the answer (thiswill be discussed later in the chapter).
Service of Process

Service of process is the initid notice to the defendant that a lawsuit has been filed againg him/her.
These papers are served to the defendant or hisher appointed representative, in person. There are a
number of rules governing this process and improper service can lead to dismissd of the lawsuit.
Responding to the Complaint

The defendant can elther answer the complaint or fileamotion to dismissthe case. Thedefendant hasa

time limit (usualy 20 days) to respond or an entry of a default judgment will be made.

Answer

The answer is the defendant’s response to the plaintiff’s complaint; it states hisher postion
(defense) on each of the dlegations (dams) within the complaint, trying to disprovethe plaintiff’ sprimafacie
case. The defendant may aso assert affirmative defenses or counterclams. For example, acounterclam

could befiled if the plaintiff owes the defendant money for services rendered.
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Motion to Dismiss
Instead of answering the complaint, the defendant can file amotion to dismiss (pre-answer mation).
Reasons for filing such amotion include:
1. Lack of persond or subject matter jurisdiction
2. Improper venue
3. Inaufficiency of service of process

4. Falureto gtate aclam upon which compensation may be granted

Discovery
Discovery is the process by which both parties obtain information from each other and non-party
witnessesthrough severd devices overseen by the court. Discovery isthelongest portion of thelawsuit and
therulesgoverning it are very liberd. Information that may beinadmissiblein court isdiscoverable aslong
as there is a chance it will lead to admissble evidence. Privileged information, such as attorney-dlient
relationship, attorney work product, and non-testifying expert, is not discoverable. Of course, there are
exceptionsto thisrule.
Types of Discovery
1. Requestsfor admission: Thisisarequest to the opposing party to either admit or deny that a
given st of facts or Satements are true.
2. Physical and mental examinations: This dlows the defendant to obtain an independent
medica examination of the plantiff.
3. Interrogatories. Thesearewritten questions sent to any person who isaparty to the lawsuit.
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It ismost effectivefor obtaining basic background information. The answers are edited by the
attorney <o that they are technicdly correct and provide the requested information, but little
Speculation. If the question is dightly ambiguous it will be sent back for dlarification.

4. Depogtion by written questions: These resemble interrogatories but may be sent to any
person (party or non-party). Incontrast to interrogatories, parties may object to aquestion or
request that additiona (cross) questions be asked (Smilar to cross-examination). These
guestions must be answered in the presence of athird party (processserver or notary public) to
ensure that the answers are properly sworn.

5. Oral depostions: Thisisthe taking of sworn testimony from awitness (party or non-party)
through the use of oral questions. Witnesses can be subpoenaed to appear. Parties to the
litigetion have the right to be present and question the witness through their attorney. The
witnesses are sworn in and the deposition isrecorded. The deposition getsthewitness* on the
record” sothat if his’her testimony changesat trid, the deposition can be used to impeach that
testimony. The witnesses are aso cross-examined at the deposition.

6. Requests for production: Thisis a written order directed a parties to a lawsuit for the
production of certain documents to be presented to the requesting attorney.

7. Subpoenaducestecum: Thisdirectsnon-partiesto alawsuit to produce documents or other
tangible evidence for the deposition. In most states a subpoena for a medica record should
include asigned release by the patient

The discovery phase shows both parties the strengths and weaknesses of thelr cases, thus encouraging

Settlement. Most lawsuits do settle prior to the start of trid. Also, after discovery amotionto dismissor a
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motion for summary judgment may be requested.
Summary Judgment (pre-trial motion)

Summary judgment occurs when judgment is made by the court in favor of the defendant or plaintiff
without atrid. Such judgment is gppropriate only if the evidence before the court shows undisputed facts
and that the moving party is entitled to judgment based onthosefacts. If thereare any disputed factsthen
the motion will most likely be denied and the case will proceed totrid or settlement. Summary judgment is

supported by affidavits, depositions, admissions, admissible documents, and answers to interrogatories.

Trial

The case movesto trid if ether settlement isrgected or motion for summary judgment isdenied. There
aremany rulesthat dea with evidence, witness, etc., and athorough discussion is beyond the scope of this
chapter. However, there are two motions that will be discussed: directed verdict and judgment not
withstanding the verdict (j.n.o.v.).

Directed Verdict (pre-verdict motion)

Thisis now cdled “judgment as a matter of law” and is entered when there is no legdly sufficdent
evidentiary basis for a reasonable jury to find for the non-moving party (Federd Rule 50 (8)). In other
words, the judge has the authority to rulein favor of ether the plaintiff or defendant prior to the case going
to thejury, if the evidenceis such that any reasonable jury could not side with the non-moving party. The
mgority of the time the defendant is the one requesting a directed verdict. The request is made after the
plantiff’'s evidence is presented and, if denied, then again after dl evidence is presented. The directed

verdict tries to prevent ajudgment based on emotion instead of the facts.
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Judgment Not Withstanding the Verdict (post-verdict motion)

Alsoreferred to as* judgment asamatter of law,” j.n.o.v. iswhere ajudge can overturn thejury'sverdict
especidly if the jury acted irrationdly and in disregard of the evidence in reaching the verdict for the non-
moving party. This motion is requested when the evidence heavily favors the moving party, such that a
reasonable jury should have sded with the moving party, but the judgment isin favor of the non-moving
party. The prerequisite of raising thismationisthat apre-verdict motion (directed verdict) must have been
requested at the close of dl the evidence. Another prerequisiteisthat the motion hasto befiled within 10
days of the entry of judgment (jury’sverdict). Similar to the directed verdict, this motion triesto ensurea
judgment based on the facts instead of emoation.

New Trial

Thelosing party may file amotion for anew trid within 10 days from entry of judgment.
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This chapter was intended to familiarize the reader with the stages of a lawsuit. Thisisby no

means a thorough review of civil litigation but merely an overview of what can be expected.

Note: Theopinionsand/or assertions contained within arethose of the author and are not to be
construed asofficial or asreflectingtheviewsof the Department of the Navy, the Depar tment of
Defense, or the AAOHNSF.
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What to do Until the LawyersArrive

Matthew L. Howard, MD,JD.
Ukiah, Cdifornia

Physicians are usudly quite aware that an incident has occurred which may result in asuit. The
pardyzed face after parotidectomy, the dead ear after stapedectomy, a death after tonsillectomy, are
such catastrophes that no reasonable physician could doubt a suit isbrewing. In other instances, the
physician has no warning that a patient perceives him/hersdlf as having been injured until suit isfiled, or
until notice of pending suit isfiled in those dates thet requireit.

Because the two Stuations differ, the following discussion of what to do until the lavyers arrive
isdivided into three sections. The first section dedl's with general comments on way's to prevent suits
and defend them when they occur. The second section dedl's with actions you, the physician should,
and should not, take when the catastrophe occurs. The third section deals with actions you should, and

should nat, take when the first warning of a suit is the service of papers.

Creating a L egally Competent Practice
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Asa prudent physician, you will have ingtituted persond and office management processes
which are dwaysin place and working to lay the groundwork for defense of a suit later. 'Y ou may
further benefit from the resulting atmosphere of competence, accuracy and readiness which will prevent
some suits from being filed when the unhappy patients prospective attorney observes that the common
weaknesses seen in other offices are not present in yours. Therefore, you should take the following
steps (not necessaily in any particular order of importance):

1. Ensurethat office notes are accurate by dictating notes in the patient’ s presence, thus giving the
patient an opportunity to correct errors. Although a suit defense will rarely hinge on the minor errors
which creegp into routine history taking, this issue has arisen in mapractice suits. The atention to
accuracy and detail evidenced by such a system shows the patient that he or sheis dedling with a
competent, attentive professond. If you are an employee of an organization that does not provide for
dictation, you should do your best to convince the managers that it is an investment wel worth making.

Dictation software may be available. There are few things worse than being faced at trid, five years
after the office vidt, with athree foot by five-foot enlargement of your own handwriting, and being
unable to trandate it.

2. Enaurethat |aboratory findings are tracked by indituting a system of follow-up. Y our system
should provide that you review and initid al reports before filing. Pogt-cards or other means to inform
patients of results are very useful.

3. Ensure that patients keep recommended consultation appointments, and obtain recommended
tests, by establishing atickler file for reminders. Either the consultants office or the laboratory or X-ray

facility should be questioned when results do not return to the office to determine if the patient kept the
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appointment. Alternatively, the patient can be contacted. It is not necessary for you to make these calls
persondly. Documentation in the patient file should state the day and time of the contact or attempted
contect. If amessageis|eft on an answering machine, or with afamily member, it should be noted.
Letterswarning of possible consequences of failing to keegp such appointments should be sent by
certified mall with the return receipt filed in the patient’s chart. 'Y ou should persondly review the charts
of dl patients who fall appointments in your office dso, entering a notation as to whether follow-up cals
or |etters are needed.

4. Prescribe medication in writing, with clear handwriting. 'Y our system should ensure that a
duplicate prescription is retained and you must have a system for recording telephone and after-hours
prescriptions. A smple method isto keep a prescription pad handy and write the prescription as you
dictate it to the pharmacigt, then file the written prescription in the patient chart. Alternatively, you can
have an answering machine in your office on which you leave messages for your staff about after-hours
prescriptions so they can enter the information. Telephone prescriptions should be reserved for after
hours and emergencies.

5. Record al telephone messages, no matter how trivial. Whether thisis done by written entry into
the patient file, with a telephone log, or with message dips entered into the patient file, is amatter of
choice. Let ussuppose that a suit hinges on whether or not you responded to a series of calls from the
patient concerning post- operative hemorrhage. The patient claims the calls were made. 'Y ou remember
no such cdls. If you can produce five years of telephone logsin which every cdl ever received during
office hours has been recorded, a competent plaintiff’s attorney may redize that no reasonablejury is

going to believe that this patients cdls were the only ones not recorded. The concluson will be no cals
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about the hemorrhage were made. As aresult the suit will never be filed. Perhaps the telephone log
shows that you did receive the calls but did not respond to them. The insurance company now
understands that the focus should be on reasonable settlement, rather than defense. In both instances,
justice has been well served.

6. Obtain atruly informed consent through an educational process which makes the patient avare
of drug sde effects and precautions, the risks and sSide effects of procedures, the risks of not carrying
out recommended procedures or taking recommended drugs, and the dternatives available.

Remember that it is your job as the physcian to obtain the informed consent. 'Y ou may use nurses,
videotgpes and written materids to provide the basc educationd materid, but you mud review it
yoursdf with your patient and answer any questions.

7. Enforce anironclad rule that no chart is copied in response to a request for records
without your approval. Further, notations should be entered in the file when charts are copied and for
whom. You may have early warning of asuit by receiving arequest for record copies from auniversity
medical center or alaw firm. Signed releases from the patient should be kept as a permanert part of the
record. Inadmogt al dates, it is unprofessona conduct to refuse to copy afile because an account is

overdue or because a suit has been threatened.

What To Do When a Catastrophe Occurs
Few things can match the feelings of depression and despair, which follows redization that a
maor error has occurred, or amagjor injury has been caused. If you are the surgeon who has been

carefully performing a mastoidectomy and you suddenly redlize you are looking at the snake-eyes of an
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aready destroyed laterd semicircular cand, or the cut end of afacid nerve, you will have fedings of
despair not understandable except by those who have been there. It is essentid that in this state of
mind, you do nothing, neither immediately nor in the weeks following the event that will harm alater
malpractice defense. It isequaly essentid that you do certain things, which will aid your defense.

1. Do not let guilt control your actions. It isentirely understandable that a conscientious
physician caught in this circumstance may wish to confess dl to the patient and the patient’ sfamily. Itis
critica that the physician be truthful and forthcoming without admitting guilt. The patient must be told
that the facia nerve, to use that example, has been injured during the surgery. Prospects for treatment
should be discussed with the patient. Will you re-explore the mastoid to perform agraft and
anastomosis? Will you refer the patient esewhere, perhgpsto a university program, for further
trestment of the complication? These are proper mattersfor discusson. A bold statement that “I
goofed”, or some similar comment hurts you without furthering patient care. The existence of the error
is not proof without more that you are liable. Perhaps circumstances are such that despite the presence
of theinjury, the proper sandard of care wasin fact met. A physcian stressed by having to explain the
disagter to patient and family isin no condition to make the judgment for him or hersdlf at that moment.
If rationa evauation later does confirm serious physician error, responsible insurance carriers will
negotiate a settlement. The settlement process is not assisted by a physician confession on the tablein
the conference room.

2. Don't abandon the patient. It isvery difficult to see Mrs. A come into the office week after
week with her paralyzed face, or dead ear, to listen to her complaints and to dedl with her anger. Too

many physicians react to this Stuation by trying to shunt the patient asde. Even if medicd care has
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reached the stage that a norma foll ow-up gppointment in two months would be appropriate, weekly
vigts without charge should be continued. Y ou are responsible for providing emotiond support,
reassurance, and guidance for further thergpy, if any. Even whereit is medicaly appropriate to Sart
Spacing out post-surgical vists, it is not good medica-legd practice to do so. Continuing to make
onedf available announces to the patient and to the world, “1 did nothing wrong here, and | take
respongbility for my patients’. Ask yourself how ajury will respond if told by the patient, “He took my
sutures out and then he said he would see mein ayear. | fdt totaly abandoned and rgected”. If the
patient, through anger or out of concern for your competence, chooses to go esewhere, so beit.
Appropriate letters should still be sent offering to continue care and reminding the patient of necessary
follow-up.

3. Write anarrative summary of the case. Y our insurance carrier will ask that you prepare a
narrative of your care of the patient beginning with the first patient contact, so doit now. Sucha
narrative should be prepared in as much detall as your notes and your memory alow. Y ou should
explain the rationae for the decisons you made and why you did not take an dternate path. For
example, your patient has been diagnosed with nasopharynged carcinoma. Y ou have been treating her
for otitis mediawith effusion, but have never performed nasopharyngoscopy nor obtained X-rays of any
type. Set down your reasons for the trestment program you adopted. Do this as soon as you redize
thereisaproblem, and it will not matter if your memory on some points becomes fuzzy later. Flethis,
and al correspondence you receive from your insurance carrier or atorney, in aseparate file sored ina
locked drawer of your desk or some other location where it will never be mistaken for part of the

patient’ sfile.



4. Notify your insurance carrier. Mogt insurers require such notification at the earliest practicable

time or they may decline to provide coverage. Follow their ingtructions.
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5. If it gppears that there may be multiple defendantsin a subsequent lawsuit, and if someone ese
who may be sued has the same insurance carrier that you have, consder hiring your own attorney to
supervise and respond to your questions. That attorney’ s fee, which will be paid by you, will be
unimportant when compared to the peace of mind you will get by being reassured that the insurance
company’s hired attorney isredly keeping your best interestsin mind. Mogt states have arule that
where two defendants have the same insurance carrier, and there may be a conflict between them (as
when surgeon blames anesthesiologist, and anesthesiologist blames surgeon), the carrier must provide
separate legd counsd to each defendant. The persond attorney recommended above is useful even
where the insurer has provided individua counsd.

6. If the catastrophe occurred in surgery, be sure the operative note is dictated in atimely
fashion. Take moretime than usud and put in detail. In particular, if there are any extenuating
circumgtances which explain the event, and which do not look like sdf-serving excuse making, include

such materid in the operative report.

What to Do When the Suit isa Surprise

The author of this article once had the unpleasant surprise of receiving a 90-day notice of intent
to sue, aprocedura requirement in Cdifornia. The notice claimed failure to diagnose lung cancer in a
timdy fashion, and was a prdude to awrongful deeth suit by the patient’ s surviving spouse. Receiving
such anotice should trigger the first action by the physician.

1. Review the patient file. In the case cited above, the record showed that the patient had

been seen for hoarseness of recent onset and that physica examination showed a paralyzed | eft true
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voca cord. A chest film performed the same day showed what was presumably a mediastind mass.
Still on the same day astheinitid consultation vigt, the patient had been walked over to the office of a
neighboring thoracic surgeon, who had within three days arranged for bronchoscopy and then CT-
guided needle biopsy to establish the diagnosis. In other words, the suit would have been groundless.
A narrative report to the plaintiff’ s attorney, reviewed and gpproved by the insurance company’s
attorneys before it was mailed, persuaded the plaintiff’s attorney to drop the idea of a suiit.

But supposing review of the patient file had revealed serious gaps, ether in the care provided or
in documentation of the care. The otolaryngologist accused of falling to diagnose a cancer of the larynx
will deeply regret notes which read “norma larynx” and will wish that every pertinent negetive had been
individudly recorded. Inthe red world, essentidly every suit filed reveds some weskness in either care
or documentation. These are not usudly issues criticd to the case, but they can be as critica asthe
falure to note pertinent negatives during larynged examination where the subsequent suit damsfailure
to diagnose in atimely fashion. The physcian isthen tempted to revise hisher office notes after the fact.

DON'T DOIT! Sophisticated document examiners will uncover late corrections and revisons more
often than not. The resulting perception of guilt and cover-up can destroy an otherwise excdllent
defense. Once record alteration has been uncovered, an otherwise defensible case will no longer be
defensible. Further, in mogt jurisdictions, ateration of recordsis an offense punishable by revocation of
one'slicense,

The same warning appliesto hospita records. The plaintiff’s attorney will usudly have obtained
acopy of hospitd records before filing the suit. Alterationsin the hospital record are then obviousto

anyone who compares the records. Some insurance companies are putting disclamersin their policies
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dating that while a defense of a ma practice case will be provided, any judgment will not be paid where
physician ateration of records contributes to the judgment againgt the physician. As a consequence, not
only will the physician’slicense be at risk, but hisher financiad well being aso.

2. Write the narrative summary, notify your insurance carrier and congder hiring your own

attorney, all as dready outlined above.

Further Pointsto Remember

Remember that not even the worst catastrophe necessarily means there will be asuit. On a
least one occasion, a child has died during bronchoscopy for aforeign body with the parents ressting al
efforts by family members encouraging them to sue. The parents fet that the physician had given them
the information they needed to give an informed consent, and they had such rgpport with the physician
that they believed he truly had done everything possible.

Remember that even when a suit results, the physician usudly wins. True ma practice occurs
when physcians have demongtrated arrogance, incompetence and greed, which leads to enormous jury
awards. Good physicians doing their best have been "struck by lightning." But the mgority of suits
involves issues on which reasonable people could disagree. In such circumstances, juries tend to give
the physcian the benefit of the doubt.

Once aguit isfiled, do not cdl the patient unless they have continued under your care. Itisvery
rare for a patient to continue care with a physician aganst whom a suit has been filed, but it does occur.

Once auit isfiled, communications to the patient should only go through the patient’ s atorney, and

should dways be cleared by the physician’ s attorney. Whether the communication is a heart-fdt, “How
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could you do thisto me?’ or amore substantive matter of care or something about the suit, any such
communication can be congirued as an attempt to improperly influence or intimidate the patient. Don't
doit.

Findly, don't turn away from your naturd support sysem. If you are married, or have a
sgnificant other, that person should be a source of emotiond support in times of criss. Whether you
rely on your partner, someone from the clergy, or just agood friend, remember that emotiona stress
during suitsisamgor problem for dmost dl physicians who have been sued, or who expect a suit
because of events. Don't take your problems out on your partner or your children. Divorceis
subgtantialy higher for physicians who have been sued, and the undersigned bdlieves that drug, acohol
and domestic abuse are higher aswell.

| am sure that there are those who are so stoic by nature or so thick-skinned that the stress of a
auit rolls off them like the proverbia water from aduck’ s back. | suspect the mgority suffers more than
they would like known. For many other physicians, asuit isalife-atering event on a par with marriage,
death of aloved one, or amgor iliness. Following the steps outlined above at least ensures that the
physician will have taken actions to strengthen his or her defense, and avoided taking actions which

might harm the defense.
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The National Practitioners Data Bank and the
Healthcar e Integrity and Protection Data Bank

Myron W. Yencha, J., MD, FACS
Department of Otolaryngology-Head and Neck Surgery
Charette Health Care Center
Portsmouth, Virginia

Introduction

The Nationa Practitioner Data Bank (NPDB) and the Hedlthcare Integrity and Protection Data Bank
(HIPDB) arenationd, centraized information data basesintended to collect and di stribute information about
hedlth care practitioners (NPDB, HIPDB), suppliers (HIPDB), and providers or hedlth care entitiessuch as
hospitds, HM O, PPO, etc. (HIPDB) to those digible to receive such information. These data banks are
closed to the generd public and dtrict criteria have to be met in order to report to or recelve information
from them. Violaion of the confidentidity laws that apply to the data banks can result in monetary fines.
The NPDB collects information about medica malpractice settlements, adverse licensure, privileging, and
professond society membership actions and medicare/medicaid exclusions while the HIPDB collects
information related to fraud and abuse in hedth insurance and hedth care ddivery. The reporting and
querying criteria vary for both and each will be discussed in detail. Finally, a practitioner can query either

data bank about themsealves and are encouraged to do so.
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NPDB

The NPDB became operationd in September 1990 and isintended to improve the qudity of hedlth care
by acting as a centraized information clearinghouse. The NPDB collects and releases certain information
related to professona competence and conduct. It functions as a means of preventing incompetent
practitioners from moving from hospital to hospitd or ate to state without being detected. The term
practitioner includes physcians, dentists, nurses, audiologists, physica thergpists, and other alied-hedth
professonads. The NPDB was established by Title 1V of Public Law 99-660, the Health Care Quality
Improvement Act of 1986. Theintent of Title 1V isto encourage hospitds, sate licensing boards, and
other headlth care entitiesto identify and discipline those who engage in unprofessiond behavior and restrict
the ability of incompetent practitioners from moving from date to state without disclosure of previous
activities. Part A of Title IV provides immunity under federd or state law for those who participate in the
professond review process. Responsbility for implementation of the NPDB resideswithin the Department
of Hedlth and Human Services (HHS). Theinformation contained inthe NPDB isintended to supplement,
not replace, a comprehensive and thorough review of a physician’s professona credentids. It's aso
intended to dert a hedlth care entity or Sate licensng board that there may be a problem with a particular
physician’s professona competence or conduct. Information contained in the NPDB is confidentia and
released only to those whom can query the databank (will be discussed later). Theinformation released to
queriesisaso confidentid. The NPDB is closed to the generd public, asthe Freedom of Information Act

does't gpply. Violation of confidentidity can result in monetary pendties.
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Querying the NPDB

Reportsgiven to thosethat aredigibleto query theNPDB include: medica mal practi ce settlement

information and adverse licensure, dlinicd privileging, and professond society membership actions.

The following are authorized to query the NPDB:

1.

Hospitals must query when aphysician gppliesfor privilegesand every 2 yearson al members
of the medicd gtaff or those holding privileges at that hospita. Hospitals are not required to
query on interns or resdents unless they are gppointed to the medicad staff or granted clinica
privileges to practice outsde the parameters of their formd training program (example:
moonlighting). Hospitasarerequired to query on physicianswishing to add or expand existing
privileges and on gpplications for temporary privileges
Hedlth care entities (examples. HMO, PPO, nuraing homes, rehab centers, group practice,
etc.) that provide hedlth care and follow aformal peer review process.
Professond societies that follow aforma peer review process.
Physicians may query about themsalves only, a any time,
State licenang boards or Boards of medical examiners.
Medical malpractice payers may not query a any time.
Hantiff's attorney or a plantiff representing him/hersaf may query under the following
circumstances:

a. A medicd mdpractice action/dam must have been filed by the plaintiff agangt a

hospitd in astate or federa court or other adjunticative body.
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b. Thephyscdan onwhom theinformation isrequested must be namedintheaction/clam.
c. Evidence has to be submitted to the Department of HHS demondtrating that the
hospitd faled to submit amandatory query on the named physician. Thisevidenceis
not available through the NPDB, but is obtained through discovery in the litigation
process.
There are limitations on the use of NPDB informetion in that the information on the physician can
only be used with respect to alegd action/clam againg the hospital and not againgt the physician.
8. Any person or entity requesting aggregate information which doesn't identify a particular
physician.
A fee of $20 is charged for self-query. This can be accomplished by ether caling or writing the
NPDB. The phone number is. 1-800-767-6732
Address: NPDB
PO Box 10832
Chantilly, VA 20151
Reporting to the NPDB
The following entities must report to the NPDB:
1. Medical malpracticepayers (any entity that makes apayment for the benefit of aphyscian).
They mugt report when alump sum or the first of multiple payments is made and the report
must be submitted within 30 days from the date the payment was made. Medicad ma practice
payments are limited to the exchange of money and must be the result of awritten complaint or

clam demanding monetary paymentsfor damages. A refund feeisonly reportableif it results
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from a written complaint or dam (Ex: filing a cause of action based on the law of tort)
demanding monetary payment for camages. The clam must be based on a physcian’s
provison of, or falure to provide hedth care services. The mdpractice report is o
submitted to the state licensang board. According to NPDB regulations “A payment in
settlement of a medical malpracticeaction or claimshall not be construed ascreating a
presumption that medical mal practice hasoccurred”. Paymentsmeadefor resdentsand/or
interns must be reported; however, payments made on the behaf of medica students arenot
reportable. A payment made for aclam againgt a hedth care entity that does't identify an
individud is not reportable; however, a payment made for a clam againg a professond
corporation or other business entity that is comprised of asingle physcian isreportable only if
the payment is made by the corporation or business entity. Payment of amedica malpractice
clam from the physician’s persond fundsis not reportable.
The report to the NPDB includes the following:
a. Nameof physcian
b. Amount of payment
c. Name of hospita with which the phydcian is associated
d. Description of the acts or omissions upon which the claim was based.
I. patients age at time of event
. sex of patient
ii. patient type: outpatient vs inpatient

V. initid event on which dam was predicated: diagnoss/procedure



V. subsequent event:  occurrence that precipitated the clam
Vi. description of damages resulting from theinitial and subsequent events
Vil. standard of care determination
A payment is not reportable if the defendant physician is dismissed from the lawsuit prior to
Settlement or judgment; however, if the dismissd resultsfrom acondition in the settlement, then the
payment isreportable. Example: Physician in alawsuit agreesto payment aslong as hisher name
doesn't gppear in the settlement. Thisis reportable.
Payment based entirely on oral demandsis not reportable.
2. Health care entities. must report adverse dlinicd privileging actionswithin 15 daysfrom the
date the adverse action was taken or dinica privileges voluntarily surrendered.
Actionsthat must be reported include:

a. Professond review actionsthat adversdly affect aphyscian’sclinicd privilegesfor a
period of more than 30 days. Such actionsinclude: reducing, restricting, revoking,
denying, or sugpending privileges. Alsoincludedisahedth careentity’ sdecisonnotto
renew privilegesbased on aphysician’ scompetence or conduct. Adverseactionssuch
as censures, reprimands, or admonishments are not reportable.

b. Acceptance of a physician’s surrender or redtriction of privileges while ether under
investigation for possible incompetence or unprofessiona behavior or in return for not
conducting areview action or investigation.

c. Revisontoany action such asreversd of aprofessond review action, reinstatement of
privileges, etc.
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Actionsthat are not reportable include:

a. A denid or redtriction based upon the physician not meeting a hedth care entity’s

edtablished threshold igibility criteriafor a particular privilege.

Physician who voluntarily restricts or surrendersclinicd privilegesfor persond reasons.
Suspension of dinicd privileges for adminigtrative reasons.

Physcian denied medicd daff gppointment or clinicad privileges because of over
manning.

A proctor assigned to a physician to assess professonal competence, however, the

physician does't require the proctor’ s approval for trestment decisions.

Findly, asummary suspensonisreportableif it's

1.

2.

3.

In effect for more than 30 days
Based on incompetence or unprofessiona behavior

Thereault of a professond review action taken by a hedlth care entity.

3. Statelicensing boards. must report adverse actions within 30 days of that action.

Reportable actions include:

a

b.

Denid of an gpplication for renewa related to incompetence or unprofessiona conouct.
Licensuredisciplinary actions reated to incompetence or unprofessiona conduct such
as revocation, censure, suspension, reprimand, probation or surrender.

Licensure disciplinary actions taken by a state board based upon adisciplinary action
related to incompetence or unprofessiond behavior taken by another state board.

Licensure disciplinary actions taken by a dtate board based on the physician’s
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ddiberate falure to report alicensure disciplinary action taken by another state board
when requested.

e. Finesand other monetary sanctionswhen accompanied by other licensuredisciplinary
actions.

f. Revisonsto adverse licensure actions such as reinstatements.

0. Notify Dept. HHS if aware that a hedth care entity failed to report adverse actions it
has taken againg a physician.

Non-reportable actions

a Denid of initid gpplication for license,
b. Finesand other monetary sanctions not accompanied by licensure disciplinary actions.
c. Voluntary surrender of alicensefor persond reasons.
d. Licensure disciplinary actions imposed with a stay, pending completions of specific
actions.
e. Monitoring of aphysician for a pecific period of time unless such monitoring is
aredriction of aphyscian’slicense or is consdered a reprimand.

4. Professional Societies. Must report professiona review actionsrelated to incompetence or
unprofessional conduct which adversdly affect membership. Actions not based on the above
are not reportable. For example, adverse actions taken againgt a physician for advertisng
practice, fee structure, etc. are not reportable. The action must be reported within 15 days
from the imposition of thet action.

5. Medicare/Medicaid Excluson: As of March 1997, these reports were added under

57



agreement with the Health Care Financing Adminigtration and the Office of the Inspector
Generd.

6. Military: When aclam is settled with a payment, the case is forwarded to the Bureau of
Medicine and Surgery (BUMED) for review. If, after review, the Chief, BUMED determines
that the payment of amedica mal practice clam wasfor the benefit of ahedth care practitioner,
areport in the name of the practitioner must be forwarded to the NPDB.

Monetary pendties are imposed on those who don't adhere to the above reporting policies
($11,000/violation).
What happens when areport is submitted to the NPDB?

Once areport is submitted to the NPDB, it's recorded as written, word for word, from the reporting
entity. The NPDB does not change any wording. After the report is recorded a copy is sent to the
reporting entity for review to ensure its accuracy. The physician also receives a copy of the report and
should carefully review it. If the physician disagrees with the report then a couple of options are available,
The fird is to submit astatement which gives the physician a chance to tdl his 9de of the sory. This
gatement islimited to 2000 charactersincluding Spaces and punctuation, so one needsto be succinct and to
the point. Thiscan be submitted a any time, thereisnot atimelimit. Thisstatement will then become part
of the NPDB report and will be disclosed to dl those who query and sent to those who queried in the past.

An example would be if aresident were named in a suit but not listed on the origind report, then the
resdent could submit astatement indicating that he/she didn't have ultimate control over the decisonsbeing
made.

The second option istodisputeareport. A physician can dispute either the accuracy of thereport or if
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it was submitted in accordance with NPDB regulations, but can’t disputeit to protest adecison by higher
insurer to settle aclam or gpped the underlying reasonsfor an adverse action. The physician has60 days
after receiving the NPDB report to disputeit. The dispute process startswith the physician contacting the
reporting entity and aso notifying the NPDB that a dispute is being initiated. The dispute notification
becomes part of the NPDB report and is disclosed to al those who query and sent to those who queriedin
the past. The physician then tries to resolve the dispute with the reporting entity. The outcomes of the
dispute process are as follows:

1. Thereport is corrected to the satisfaction of the physician

2. Thereport isvoided

3. Thereporting entity declines to change the report

4. Thereport is corrected, but not to the physician’s satisfaction
If the reporting entity either declinesto changethe report or it’ snot corrected to the physician’ ssatisfaction,
the physician can request that the Secretary of the Dept. of HHS review the matter. Again, this avenue
can't be usad to protest adecision by hisher insurer to settle aclaim or gpped the underlying reason for an
adverseaction. The Secretary will determineif the report needsto be corrected, voided, dismissed, reman
asis, or beyond the scope of Secretarid review. Though the Dept. of HHS doesn't have aformal appedls
process, it will review a physician’s written request for reconsideration of the Secretary’s decison. The
outcome of such areview will beto ether affirm the prior decison or issue arevised finding. Findly, if a

report is corrected, revised, or voided, the NPDB will notify al past and future queries in addition to the

physician and reporting entity.
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HIPDB

In addition to the NPDB, thereisanew data bank called the Healthcare Integrity and Protection Data
Bank (HIPDB) which started collecting information on hedth care providers (hedlth care entitiessuch asa
HMO, PPO, group practice, hospitd, etc.), suppliers, and practitionersin Fall 1999. The purpose of the
HIPDB is to combat fraud and abuse in hedlth insurance and hedlth care ddivery through the use of a
centralized information database, Smilar to the NPDB. The HIPDB supplements the NPDB.

The Health Insurance Portability and Accountability Act of 1996 (Public Law 104-191), whichis
Section 1128E of the Socid Security Act, directed the Secretary of the Dept. of HHS acting through the
Office of the Ingpector Generd and US Attorney Generd to establish the HIPDB. Similar tothe NPDB,
the HIPDB is confidentia, closed to the generd public, and incorporates the same immunity provisons.
Information contained in the HIPDB includes the following:

1. Civil judgments againgt hedlth care providers, suppliers, or practitionersin Federa or State
court related to the ddivery of hedlth careitemsor services, excluding medical ma practicecivil

judgments and settlements in which no findings of liability have been made.

2. Federd or State crimina convictions againgt hedth care providers, suppliers, or practitioners
related to the ddlivery of hedlth care items or services.

3. Actions by Federa or State agencies responsible for the licensing and certification of hedth
care providers, suppliers, or practitioners.

4. Exduson of hedth care providers, suppliers, or practitioners from participation in Federa or
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State hedlth care programs.

5. Any other adjudicated action or decison (officid action taken by a Federa or State
governmenta agency or hedth plan againgt ahedth careprovider, supplier, or practitioner, that
adheresto the basic guidelines of due process) based on acts or omissionsthat affect or could
affect the payment, provison, or ddivery of ahedth careitem or service. Thisincludesbut not
limited to the following: reduction or suspension in pay, reduction in grade, orders by an
adminidrativelaw judge, civil monetary pendtiesor assessments, redtrictionsfrom participating
in Federd or State governmenta contracts or programs.  Clinicd privileging actions are
excluded.

Entities digible to report and/or query the HIPDB include the following:
1. Federa and State governmentd agencies
a. Department of Justice
b. Depatment of Hedth and Human Services
c. Any Federd or State agency that administersor provides paymernt for theddivery of hedth
caesavices. Example Department of Defense, Department of Veteran’ sAdminigtration.

d. Federd and State law enforcement agencies and law enforcement investigators, States
Attorneys Generdl.

e. State Medicaid Fraud control units

f. Federd and State agencies respongble for the licensing and certification of hedth care
providers, suppliers, and practitioners. (Ex: DEA, State Medica Boards)

2. Hedth Plans(defined asaplan, program, or organization that provides hedlth benefitswhether
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directly or through insurance, rembursement, or otherwise). Examples include the following:
plansfunded by Federd and State government such asMedicare, Medicaid, Bureau of Indian
Affars, Department of Veteran's Adminigration; HMO; PPO; insurance companies, private
hedlth plans, etc.

3. Sdf-query

4. Person or entity requesting aggregate information which does't identify a particular person or
entity.

The reporting entity has 30 daysto file the report, and amilar to the NPDB, fines will be imposed on
thosethat don’t report ($25,000/violation). Thereisanew integrated reporting/querying systemthat will be
used to report and/or query both databanks called the NPDB-HIPDB Integrated Querying and Reporting
Sysem (IQRS). Findly, thedisoute processissmilar to that of the NPDB. Sdf-query isavaladlefor afee

of $20.

Refer ences:

www.npdb.com/qui debook

www.npdb.com/HIPDB/h-wecome

Note: Theopinionsand/or assertionscontained within arethose of theauthorsand arenot to be
construed asofficial or asreflecting theviewsof the Department of theNavy, the Department of
Defense or the AAOHNSF.
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Tips on Compliance with Federal and State M andates

DennisD. Diaz, MD,.FACS
Centra Penn Ear, Nose and Throat
Carlide, Pennsylvania

Fraud as per Medicare—*an intentional deception or misrepresentation which the individual
knows to be false or does not believe to be true, and theindividual isawar e that the deception

could result in some unauthorized benefit to him/her self or some other person.”

Abuse as per Medicare—*payment for itemsor serviceswhen thereisnot legal entitlement to
that payment, and the physician hasnot knowingly and intentionally misr epresented thefactsto

obtain payment.”

Nearly every aspect of aphysician’s practice is subject to state and federd lawvs and
regulations, including the manner in which a physician is licensed to practice, conduct business and
establish and maintain relationships with patients, other hedlth care professionals and ingtitutions.* The
federd government wants every practice to set up internd or externd auditing systems. Complying with

these federd and state mandates is atime-consuming part of contemporary medicine that most
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physicians wish would go away.

Complianceis a complicated matter that has economic and legd risksfor physcians. Inan
effort to provide guidance for the development of a compliance guidance plan, the Office of the
Ingpector Generd issued along, wordy document in the Federd Register. The god of thisguidanceis
to provide atool to strengthen the efforts of health care providersin preventing and reducing
impropriety. According to this document, many physicians have expressed an interest in better
protecting their practices from audits for erroneous or fraudulent conduct through the implementation of
an office compliance program. As a secondary benefit these programs can “aso benefit physician
practices by helping to streamline business operations.”? A smple and streamlined interpretation of this
document is as follows:

Learn therules

Follow the rules

Double-check your work

Make amistake? Admit it. Make arefund.?

That'sit. Pretty much my work isdone. But thereismore. Physcians should familiarize
themselves with this comprehensive process to comply with this government demand or face the
potentia consequences of a dreaded audit. The Office of the Ingpector Generd believes that the
mgority of physicians are honest and share their god of protecting the integrity of Medicare and other
federd hedth care programs.” All hedlth care providers have a duty to ensure that claims submitted to
federd hedlth care programs are true and accurate. The development of a voluntary compliance
program and active application of compliance principles will go along way toward achieving this god.

64



A good, effective voluntary compliance plan provides interna controls and improved medica

record documentation. A well designed compliance program can:

1.

2.

3.

minimize billing migakes

reduce chances of an audit by HCFA or OIG

gpeed and optimize proper payment of clams

avoid conflicts with the salf-referra and anti-kickback statutes

provide evidence of good fath attempt to bill gppropriatdly. Thisin turn leads to improved
billing practices, which can result in improved revenues. Incorporation of compliance
measures into a practice should augment the ability of the physician to provide qudity
patient care and should not be at the expense of patient care. An effective compliance plan
sends an important message to employees of a physician’s practice by encouraging
employees to report problems to the practice and improves procedures for prompt and
thorough investigation of erroneous or fraudulent conduct. Most important, it reduces the

practioe’' s potentid liahility.

The basic framework for any voluntary compliance program conssts of seven basic eements.

These seven dements provide a solid basis upon which amedicd practice can create a compliance

program. Full implementation of al components may not be feasible for some practices but as afirst

step, physician practices can begin by incorporating those components which, based on the practice' s

spedific history, are most likely to provide an identifisble benefit.> The extent of implementation will

depend on the size and resources of the practice and each practice should incorporate each component

inamanner that best suitsthe practice.

65



The seven basic eements are:
1. written standards of conduct, policies and procedures
2. desgnation of a compliance officer and or committee
3. development and implementation of physician and employee training
4. amechanism for employees to report cams
5. asystem to respond to dlegations and enforcement of disciplinary action againgt violators
6. audits and other risk evauation techniques to monitor compliance
7. investigation and correction of systemic problems and non-employment of sanctioned

violators

Thefollowing isabrief description of the seven dements of acompliance plan. If you need
comprehensive coverage of thistopic read the Office of Inspector Genera’ s Compliance Program
Guidance for Individud and Smdl Group Physician Practice in the Federd Regidter. It'salengthy read
but not a bad one especidly with acold frosty Foster’ s beer by your sde. For a“just the facts, ma am”
aswell as an excellent review presented in an easy understandable manner of what you need to know to
get sarted in devel oping a practice compliance plan, | recommend Conomikes Reports, Val. 19, No.

5, November 1999 and VVal. 19, No. 6, December 1999/January 2000. A compliance manual by
Conomikes may be purchased from AAO-HNS at

(1-703-836-4444).

1. Written Standards of Conduct, Policies and Procedures
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The plan should State the practice s mission, gods and ethica principles rdating to compliance.
Written standards and procedures are a centra component of any compliance program and shoud
include a comprehensive set of billing and coding procedures. The practice s expectations with respect
to billing and coding, patient care, documentation and payer relationships should be made clear to
practice employees in the form of a code of conduct. It should clearly articulate the specific procedures
personnd should follow when submitting dlams.

Identifying risk areas (coding and billing, documentation, improper inducements, kickbacks and
sdf-referras, reasonable and necessary services) can serve as an important checklist of what an auditor
would be reviewing. Coding materials and resources should be reedily available to saff. Thiswould
include current CPT and 1CD-9 books and Medicare Carrier bulletins. Training and education
requirements of billing and coding staff should dso be included dong with mechanismsfor daim

submission processing and credit balances.

2. Compliance Officer or Committee

To adminigter the compliance program, the practice should desgnate someone who is
responsble for overseeing the compliance program. This person serves as the foca point for
compliance and carries out the planning, implementation and monitoring of the compliance plan. This
can be anindividud, group of individuas or out-sourced with a designated liaison to maintain continua

interaction with the out- sourced compliance officer.

3. Physdan and Employee Training
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Essentidly, training is for everyone and education is an important part of any compliance
program. There are three basic steps for setting up educationa objectives.

1. determine who need training in coding, billing and in compliance

2. determinethetype of training that best suits the practice’ s needs

3. determine when the education is needed and how much each person should receive.® Al
employees and physcians should atend an annud generd session on compliance. This
training should highlight fraud and abuse statutes, coding requirements, clams submisson
processes and marketing practices. Attendance by dl staff including physcians should be
mandatory. Everyone should sSgn a statement confirming an acknowledgement of practice
compliance training. Coding and billing staff should recaive additiond training specific to
ther activities including coding requirements, dam development and submission processes,
legd sanctions for submitting ddliberately false or reckless billings, proper documentation of
sarvices rendered among others. Physician practices can dso provide a source of
continuous updated billing slandards and procedures by making publications or government

documents that describe current billing policies available to its employees.

4. Reporting Claims and Developing Open Lines of Communication

In order to prevent problems from occurring and to have afrank discusson of why it hgppened
inthefirg place, physician practices need to have open lines of communications. An open line of
communication isan integra part of implementing a compliance program. Open communication
depends on confidentidity and non-retdiation policies. The compliance officer must develop and record
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the procedures of communication with the lead physician of the practice. These must be regular and
direct. Questions and responses should be documented and dated. They dso help as training materids

and revisons to palicies and procedures.

5. Responding to Detected Offenses and Developing Corrective Actions

Violaions of the practice compliance program, sgnificant fallures to comply with applicable
federd law and other types of misconduct threaten a practice’ s status as areliable, honest, trustworthy
provider of hedth care. When the practice determines it has detected a possible violation, the next step
isto have a corrective action plan and determine how to respond to the problem. The practice should
develop monitors and warning indicators such as sgnificant changesin the types of clam rgections,
unusud usage pattern of CPT-4, HCPCS or 1CD-9 code utilization among others. The compliance
program should provide for full internal assessment reports of detected violations. If the physician
practice ignores reports of possibleillegd activity, it is undermining the very purpose it hopesto achieve
by implementing a program. In instances involving individua misconduct, the standards and procedures
might aso advise as to whether the individua involved in the violation either be retrained, disciplined or,
if appropriate terminated. Discipline policies should be devel oped for physcians, managers and
employees. Physcians, managers and employees should be well trained in the consequences of non

compliance and particularly willful non-compliance.

6. Auditing and internd monitoring
Practice monitoring is accomplished through regular auditing of the billing and cdlaims submission
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process. This evauation includes not only whether the physician practice' s sandards and procedures
are current and accurate but aso whether the compliance program isworking. An audit is an excdllent
way for a physcian practice to discover, if any, problem areas exist and focus on the risk areas
asociated with this. Audits should focus on the most important risk factors. improper coding,
inadequate or illegible documentation and routine use of undocumented superbills, charge tickets, etc.
The practice' s self-audits can be used to determine whether (1) bills are accurately coded and
accurately reflect the services provided as documented in the medica record, (2) documentation is
being completed correctly, (3) services or items provided are reasonable and necessary and, (4) any
incentives for unnecessary services exist.” For your first chart audit you may wish to engage a coding
consultant to show you how to do an effective audit. Theresfter you could perform then internally.
Don't set tough gods for audit frequencies. The OIG has no specific guiddines. An annud audit, for
each provider, should be adequate. Audits are based on reasonable samples and 6- 10 charts per
provider isagood starting point. Audits serve a the basis for making changes to improve compliance.
One of the most important components of a successful compliance audit protocal is an appropriate
response when a problem isidentified. This action should be taken as soon as possible after the date

the problem isidentified.

7. Response Plan and Corrective Actions
If any violation of law is determined in the course of any audit or investigation, the compliance
officer isrespongble for atimely and pogtive response to the infraction. These steps might involve

changing procedures to assure that the problem does not recur, as well as returning overpayments the
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practice recaived. It issuggested that any communication resulting in the finding of non-compliance
should be documented and should include the date of the incident, name the responsible party, name of
the person respongble for taking action and the follow-up action taken. It isimportant to rebill any
clamsimproperly coded and submitted, refund any overpayments as soon as possible and take
disciplinary action with the offenders. The physician practice may seek advice from itslega counsd to
determine the extent of the practice' s liability. Consult an attorney who is familiar with hedlth law before
sdf-disclosing errors and overpayments. Part of the training and education should include protocols of
what to do if an investigator shows up at your practice. Thisinformation should be included in your
compliance manua and copies given to each employee. Externa audits are not solely the province of

Medicare. Any third party payer hasthat right.

Final Comments

The United States Department of Hedlth and Human Services and the United States
Department of Justice have identified the detection and eimination of hedlth-care fraud as atop priority
for federal enforcement.? The Hedlth Insurance Portability and Accountability Act of 1996 (HIPAA),
giving money and power to the Office of Inspector Generd and FBI for fighting fraud, was sgned into
law on August 21, 1996 by Presdent Clinton and went into effect January 1997. Within the Act’s anti-
fraud provisonsis the Medicare Hospita Insurance Fund which gives the Office of Inspector Generd
and the FBI sdlf-perpetuating funding and expanded powers to investigate and prosecute hedth care
fraud and abuse at every levd of public and private hedth care. Not only will this account receive

subgtantial new gppropriations but will dso recaeive dl pendties, fines and other recoveries from the
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resulting investigations, prosecutions and settlements. This provides investigators with an obvious

incentive to increase the scope and frequency of their investigations and prosecutions.

All hedlth care providers have a duty to reasonably ensure that the claims submitted to
Medicare and other federa hedlth care programs are true and accurate. By implementing an effective
compliance program, physician practices can help prevent and reduce fraudulent or erroneous conduct
inther practices. Compliance programs not only help reduce or prevent fraudulent or erroneous clams
but they may aso show that the physician practice is making a good faith effort to submit clams
appropriately.” Along with a compliance program, educate yoursdf about the requirements of state and
federa hedth-care programs and the fraud and abuse regulations. Learn what the red flags are and
stop waving them. Having a compliance plan is not mandatory and does not guarantee effectiveness but
it may decrease the risk of violating alaw and may reduce the penaties and sanctionsif aviolation
occurs.’

Y ou can have professonds create or assst you in the development of a compliance program or
you can do it yoursdlf. For the do-it-yourselfer | recommend the Practice Compliance Kit from
Conomikes Reports. | found this compliance plan workbook for medica practices full of excellent,
practical and helpful information. It isawonderful guide for getting started in developing a compliance
program. It isnot enough to just create a compliance program. There must be an on-going evauation
process with periodic reviews and monitoring as well as feedback and disciplinary consequences for not
being in compliance. While having aplan can reduce risksit is better to have alimited plan that is

observed rather than a comprehensive plan that is not followed. Y ou should strive to keep the plan as
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ample as possble. Remember, the only thing worse than having no compliance plan isto have one you
do not follow.™® All staff and dl physicians must beinvolved. The physician has the ultimate
responshility to fully comply with dl applicable statutes and regulations and needs to be dert to any
changes. The adoption and gpplication of the compliance program does not absolve the physcian from
this responghility.™ Y our compliance officer or physician should be familiar with attorneys who are
experienced and capable in this arena of law. Remember to consult with appropriate legal and medical

professonas experienced in hedth-care mattersif you find yoursdf the target of an investigation.
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Professional Liability Insurance/Making the Right Choices

Joseph B. Carter, MD, FACS
Department of Otolaryngology-Head and Neck Surgery
MetroHedth Medica Center
Clevdand, Ohio

Introduction

As Otolaryngology — Head and Neck Surgeonsin today’ s litigious climate, each of usis
datigticdly likely to be sued a least once. Professond liability insurance (i.e. Mdpractice insurance) is
an important, necessary, and expensive commodity that can help protect you, your assets, and your
professona reputation. Choosing the right policy and professiond ligbility carrier can be a difficult and
time-consuming process. Physicians need to understand coverage (and norncoverage) issues and
recognize that the up front policy cost, while always a factor, is not the only consideration upon which to
base apalicy purchasing decison. Physicians should thoughtfully examine and consider the amount of
coverage, type of coverage, and the insurance carrier in choosing their coverage. Care should be taken
to avoid the temptation to purchase on price adone, to economize on the exposures to be covered, or
the total coverage amount. Policies should be adequate not only for treditiona professond ligbility

exposures but aso for today’ s expanded liahility.
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Choosing a Professional Liability Carrier

Medica professond liability insuranceisacydlicd busness. Over the past twenty-five years
there have been severd cycles of availability and affordability crises interspersed with periods of new
companies entering the market and attempts by these carriers and some established carriersto increase
or protect market share by under-pricing premiums. These practices have lead to sgnificant periods of
ingtability and some spectacular falluresin the professond liability insurance indugtry. Criteriatherefore
to consder in evauating a carrier first and foremost include Sze, financid srength, experience, history,
and rating by independent insurance rating organizations. The larger the company and the stronger its
financid resources the better able it isto carry out its mission. Financid strength can be determined by
reviewing annud financid satements, looking at total assets, amount of surplus, premium to surplus
ratio, and profitability. In generd, stronger companies have larger surplus and smdler premium to
aurplusratios. Investigate whether professond liahility is the carrier’s main product or asdeline and
how long the carrier has been in business, particularly in the professona liability sector. Specidized and
“sufficient” experience is best (minimum 10 years). Independent insurance rating organizations, e.g.
A.M. Begt, are an important source for evauating the financid sability of various carriers. Theserating
are useful, but are not the only financid index you need to examine. Get data on clams- paying ability,
and how the company has alocated its assets. Y ou should also check with your state department of

insurance regarding both the carrier and agent.

Additiona factorsto congder in choosing a carrier include: reputation, legal defense philosophy,
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and knowledge and experience with locd courts, judiciary and defense attorneys. Determine how your
defense attorney is selected and whether you have the right to refuse that selection. Ask for the names
of lawyers who do work for the carrier. Beware of the “Name game.”  Just because the insurance
company uses lawyers who work for a particular firm does't mean those lawyers are experienced at
medical mapractice defense. Discussons with colleagues can be helpful regarding their satisfaction with
the company’ s responsiveness, representative availability, information and support, and in the event of
suit, legd representation and aggressiveness and philosophy of clam defense. Also of importance are
the policy’ s features and premiums as well as the company’ s underwriting criteriafor termination,

cancellation, non-renewd and surcharges.

Policy Basics

Insurance policies represent a contracted and relationship and each party has responsibilities
and obligations to the other. While the particulars of each policy will differ and should be understood
clearly, the basics usudly include the following. The insurance company accepts financid respongbility
on behdf of the insured for payment of any judgment or settlement up to a specific monetary limit in
return for afee (premium). In addition the company is respongble for investigating a clam, negotiating a
Settlement, and defending the insured. Premiums are determined by the type and scope of practice,
location, limits of ligbility desired, and the company’ s underwriting philosophy and criteria.

The physician must notify the carrier as soon as aclam is made or suspected (i.e. Y ou should
not fear a pendty for early reporting, early naotification adsin early evauation and preparation). The
physician aso has the duty to cooperate with the insurance company and assigned defense attorney’s,
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candidly and in good faith discussing al aspects of the case. Failure to do so may void coverage.

Many, if not mogt, policies stipulate that the company may, by the terms of the policy, have the
right to settle a claim without your consent. 1t may be possible, though expensive, to add a*“ Consent to
setle dlausg’, requiring the company to obtain your consent for any settlement. In many cases it may not
be necessary (or possible) to add this clause as the companies desire to work with their insured’ s and
only rarely invoke this provison. The track record and reputation of the company should be
conddered in this regard and the advice of your persona counsd should be obtained.

Particular attention should be paid to the scope of practice definition in the policy. Premium
rates vary by “risk” as assessed by each company for the types of procedures performed. Accurate
and redligtic profiles of your practice should be reflected in your representation to the insurance
company to assure complete coverage.

There are two mgor types of policies available at the present time, “ Occurrence” and “ Claims
mede’.

Occurrence policies cover incidents that happen during the policy period without regard to when
they arereported. Occurrence policiestherefore provide protection for each policy period indefinitdy, e.g.
an occurrence policy purchased in 1998, covers any clam arisng from your professond activity in that
year, regardless of when it is reported.

Clams made poalicies require that the incident must have occurred and have been reported
while the policy was in force. Thus a cdlam made policy purchased in 1998 only covers an incident
arigng from treetment in 1998 if the policy has been kept in force by renewas through the time the dlaim

isfiled. Once the policy has been terminated, coverage no longer exigts. If further coverage is desired
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for cdams not yet reported a the time of policy termination, an “ Extended reporting endorsement” or
“Tall” must be purchased. If employment, policies, or insurance companies are changed, care needsto
be taken to insure that no gaps occur in coverage by either purchasing the “tail” or “prior acts’
coverage. Extended reporting endorsements cover incidents that occurred while policy wasin force
but were not filed until after the coverage was cancelled. Some carriers alow extended reporting
endorsements to be earned if the policy isin force for a specified period (e.g., 5 years), or policyholder
becomes disabled, retires, or dies.

Prior acts coverage givesretroactive coverage for those eventsthat may have aready occurred but
have not yet been reported such asfor new employees where an extended reporting endorsement has not
been purchased, or where there isinadequate prior coverage, e.g. previous carrier goes bankrupt, etc.

In addition to traditiona professond ligbility coverage, professond liability carriers may offer a
number of enhancementsto their basic policies. These include:

Corporate coverage, to protect the assets of the corporation in addition to individua
coverage.

Employee coverage, which may be necessary for employeesinvolved in patient care.
Medical waste protection, for indemnity from ligbility of thoseresponsblefor digposing of

medicd, hazardous, and other waste generated by your medica practice.

Defense coverage for professional conduct review, for State boards of registration,
commissons, etc.

Defense coverage for allegations of sexual misconduct.
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Billing errors and omissions, Usudly an additiona premium is charged for coverage of
defense codts, civil judgments, settlements, and investigationsin light of the Government’s
aggressive enforcement of fraud and abuse provisons of Hedlth Insurance Portability and
Accountability Act of 1996 againgt dlegations of billing errors, coding errors, up-coding,
€tc.

Directorsand officersliability, arisng from physcian officersand directors of abusiness
acting on behdf of the business. Physicians who perform such arole should be sure the
entity provides D& O coverage. Otherwise, though this is usualy not provided by a
professond liability policy, it can be purchased separately.

It is important that you examine and understand exactly what is and is not covered. The policy
should be reviewed in detail by you, your atorney, and by an insurance professond to maximize coverage
and minimize overlap with other policies (generd lidbility etc.). 1tisadsowiseto retain indefinitely acopy of
al your insurance policies, asthey may be necessary a some point in the future to prove prior coverage.
As with al critical documents you should consder keeping copies in a safe-deposit box or with your

attorney.

How much isenough?

Thereisno clear consensus on how much coverageis*enough”. Minimum coverageisfrequently
determined by the local marketplace and the requirements of hospitals and other hedlth care inditutions.
Also each practitioner and each practice must determine adequate coverage based on their loca
crcumgances. The mgority of physcians insured by the Physcians Association of America carry

79



$1M/$3M. This denotes a$1 million limit per daim and $3 million dollar tota for dl claims per year (note
these limits represent dollars available for settlement and are not influenced by the cost of investigating and
trying the clam). Thereisatrend to increase coverage to the $2M/$6M level but there is some debate
that this may just add to the spird of increasing awards and settlements, though even this level may be

whally inadegquatein somevenues. Theamount of coverage should be periodically reviewed for adequacy.

Summary
Professond liability insurance is an important investment for you and your practice. Duediligence
should be taken in selecting the proper carrier and coverage. Utilize professiona help. Y our accountant,
atorney, insurance agent, and financid advisor can and should assist you in selecting the coverage you need.
The proper amount and type of coverage and good representation by a financidly strong, responsive,

reputable company will serve you well in the event of aclam.
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Guidelinesfor Medical Expert Witnesses

Neil O. Ward, MD, FACS (ret.)
American Academy of Otolaryngology-Head and Neck Surgery
Alexandria, Virginia

America s adversarid legd system requires the services of medical expert witnessesin court
cases dleging medicd mapractice. 1t would be rare indeed thet the jury or the judge would have
aufficient medica expertise to decide such cases without the assstance of an expert medicd witness.
Patients who have been injured by maadroit doctors deserve the assstance of amedica expert, as do
physicians who have been wrongly accused of “mapractice’.

A problem arises because the court has wide latitude in defining a medica expert witness. The
court assumes that opposing counsals have assessed their withesses' credentias to support or refute the
plaintiff’s alegations and are assured the expert’ s testimony will be able to convince the jury likewise,
Thislack of credentiding for medica experts on the basis of training, practice and experience could be
addressed by professond organizations.

A potentid expert witness who reviews the case and does not support the plaintiff’s allegations
will not beretained (and in Al likelihood remain anonymous to the defendant).  Once sdlected, the

medica expert will be coached and rehearsed on what counsdl believes is the most effective testimony.
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Physicians and surgeons are accustomed to being quizzed or reviewed in medica settings such
asdclinica pathologica conferences or monthly morbidity and mortaity sessons. But the courtroom is
not a conference hal and the god is not medica education but economic compensation. Itisan
unfriendly environment in which fortunes and reputations can be lost on a perception as much ason a
point of law. The medica expert witness undoubtedly will be asked to answer briefly (often “yes or no,
doctor?’) offering little opportunity to explain complexities. Pressured to offer an opinion the witness
must respond truthfully, his’her persona opinion based on fact and acknowledging that other opinions
exig, if they do.

The American Association of Neurologica Surgeons (AANS) has pioneered
efforts to establish guidelines for medica expert witnesses. They have aso withstood legd challengesto
ther activity in reviewing and registering the testimony of medica experts supected of inaccurate,
unscientific, inexpert, and/or unfair satementsin depositions or court.  Upon determination of such
testimony, and after due process, afew “expert” witnesses have been expelled from the AANS, thus
diminishing their status as “experts’.

Pending approva of sandards by the AAO-HNS Board of Directors and the establishment of
amedica expert witnessregidtry, it would behoove dl otolaryngologists who might be induced to testify
on the behdf of apatient or a colleague to review the AANS guiddlines:

1. “Expet’ testimony should reflect not only the opinions of the individua but aso honestly

describe where such opinions vary from common practice. The expert should not present
his or her own views as the only correct onesif they differ from what might be done by

other otolaryngologigts.
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2. Anexpert should be a surgeon who is gill engaged in the active practice of surgery
(preferably board certified in the same specidty asthe litigant) or can demongtrate enough
familiarity with present practices to warrant designation as an expert.

3. Theotolaryngologist expert witness should champion what is believed to be the truth, not
the cause of one party in the dispute.

4. The otolaryngologist should not accept a contingency fee as an expert witness.

Perjury isacrimind offense but individuas are guaranteed the freedom to bear witnessasa
condtitutiond right not qudified by being informed or impartid. “Hired guns’ who offer biased
testimony unfounded in fact or for a contingency fee may be prosecuted a o, but the more cost-
effective and efficient method of dedling with itinerant witnesses is to discredit them by expelling them
from their professond organizations.

The AAO-HNS membership will have the opportunity to vote on this issue as bylaws will need
to be amended to assure the protection of due process to those accused of unethica behavior.
Whatever the outcome, otoloaryngologists who agree to be medica expert witnesses would be well-

advised to follow the tested AANS guiddines.
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